
-- - 
, ; - - ,  

' >  __<. 

IN THE - .  
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

> 
UNITED STATES TELECOM ASSOCIATION, 1 

Petitioner, 
> 

v. 1 No. 00- 
> 
1 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

1 
1 

Respondents. 

PETITION FOR REVIEW 

Pursuant to 47 U.S.C. 402(a), 28 U.S.C. $8 2342(1) and 2344, and Rule 15(a) of 

the Federal Rules of Appellate Procedure, the United States Telecom Association 

("USTAyy) hereby petitions this C o w  for review of the Declaratory Ruling of the Federal 

Communications Commission in the Matter of Federal-State Joint Board on Universal 

Service; Western Wireless Corporation Petition for Preemption of an Order of the South 

Dakota Public Utilities Commission, CC Docket No. 96-45, FCC 00-248. A copy of the 

Declaratory Ruling is attached. 

The Declaratory Ruling was released to the public on August 10,2000, and 

accordingly is now fmal for purposes ofjudicial review. See 47 C.F.R. $ 5  1.4(b), 

- 1.103(b). Venue is proper in this Circuit under 28 U.S.C. 5 2343. 

Relief from the Declaratory Ruling is sought on the grounds that it is (1) arbitray. 

capricious. m abuse of discretion. or otherwise not in accordance with law; (2) in excess 

of stamtory jurisdiction. authority, or limitations or short of statutory right: (3) without 



observance of procedure required by law; and (4) unsupported by substantial evidence. 

USTA requests that this Court hold unlawful, vacate, enjoin, and set aside the 

Declaratory Ruling. 

Respectfully submitted, 

Stephen L. Goodman 
Richard White, Jr. 

HALPRR\I, TEMPLE, 
GOODMAN & MAHER 

555 12' Street, N.w. 
Suite 950 North 
Washington, DC 20004 
(202) 3 7 1-91 00 

Linda L. Kent 
Keith Townsend 
John W. Hunter 
Julie Rones 

UNITED S T m S  TELECOM 
. ASSOCIATION 

Suite 600 
Washington, DC 20005 
(202) 326-7375 

Counsel for Petitioner 
United States Telecom Association 

Dated: October 5,2000 



IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

UNITED STATES TELECOM ASSOCIATION, 1 

Petitioner, 
) 

v. 
1 
1 No. 00- 
) 

FEDERAL CO~IMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

1 
) 
.> 

Respondents. 1 

RULE 26.1 CORPOWTE DISCLOSURE STATEMENT 

The United States Telecom Association ("USTA") was known as the United States 

Telephone Association until it changed its name in October, 1999. USTA is a not-for- 

profit trade association representing the interests of more than 1200 local exchange and 

exchange access providers (local exchange carriers or "LECs") worldwide. These 

companies provide a full array of voice, data, and video sewices over wireline and 

wireless networks. USTA also has associate members that include consultants, 

manufacturers, banks and investors, and other parties with interests in the LE(3 industry. 



USTA has no parent companies, subsidiaries, or affiliates for which disclosure is 

required. 
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John W. Hunter 
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Before the 
Federal Communications Commission 

IVasfiington, D.C. 20554 

In the Matter of 

Federal-State Joint Board on 
Universal Service 

Western Wireless Corporation 
Petition for Preemption of an 
Order of the South Dakota 
Public Utilities Commission 

1 
) 
1 
) CC Docket No. 9645 
1 

DECLARATORY RULING 

Adopted: July 11,2000 Released: August 10,2000 

By the Commission: Commissioner Furchtgott-Roth dissenting and issuing a statement. 

1. ~n this Declaratory Ruling, we provide ,*ce to remove uncertainty and 
te,*te controveq regarding whether section 71qe)(I) of the Communications Act of 1934, 
as amended, (the Act) requires a common carrier to provide supported services throu&out a 
service arm prior to b e j q  desi=yated an elig-hle telecommunications carrier (ETC) that may 
recrive federal u n i v e d  service support.' We believe the fidancce provided in this Declaratory 
~ u l i n g  is necessary to remove substantid uncertainty regarding the interpretation of section 
314(e)(l) h pending state commission and judicial proceedings? We believe the guidance 
provided in this Dechtory  Ruling will assist state commissions in acting expeditiously to fkhill 
their obligations under section 2 l4(e) to d e s i ~ t e  c o ~ f - i t i v e  caniers as eligible for federal 
universal service support. 

I The Commission may, in accordance with section j(4 of the Administrative Procedure Act, on motion or on 
its own morion, issue 3 declaratory ruling terminating a controversy or removing uncerctinty. See j U.S.C. 5 
554(e). 47 C.F.R 3 1.1 



Federal Communications Commission FCC 00-248 

2. We befieve that interpreting section 214(e)(l) to require the provision of service 
throughout the service area prior to ETC desigation prohiits or has the effect of prohibiting the 
ability of cometitive carriers to provide telecommunications service, m violation of section 
253(a) of the i ict  We find that such an interpretation of section 21~(e)(l) is not competitively 
n e u w  consistent with section 254, and necessary to preserve and advance universal service, and 
thus does not fall within the authority reserved to the states in section 25j(b). In addition, we 
fhd that such a requirement conflicts with section 214(e) and stands as an obstacIe to the 
accomplishment and execution of the purpose and objectives of Congress as set forth in 
section 254. Consequently, under both the authority of section 253(d) and hditioml federal 
preemption authority, we find that to require the provision of service throughout the service area 
prior to designation effectively precludes desiwtion of new entrants as ETCs in violation of the 
intent of Congress. u We believe that the guidance provided in this Declaratory Ruling will further 
the goals of the Act by ensuring that new entrants have a fair opportunity to probide service to 
consumers living in high-cost areas. 

3. We note tbat Western. Wire!ess has raised similar issues in its petition for 
preemption of a decision of the South Dakota hbfic Utilities Commission (South Dakota PUC).~ 
In its petition, Western Wireless asks the Commission to preempt, under section 253 and as 
inconsistent with the Act, the South Dakota PUC's requirement that, pursuant to section 214(e), 
a carrier may not receive designation as an ETC unless it is providing service throughout the 
service area. In light of the recent South Dakota Circuit Court decision overturning the South 
Dakota PUC's decision and granting Western Wirefess ETC status in each exchange served by 
non-rural telephone companies in South Dakota, we believe that it is unnecessary to act on the 
Western Wireless petition at this time.' In dokg So, we note that section 253(d) requires the 
Commission to preempt state action only '70 the extent m e s s m y  to correct such viohtion or  
inconsistency." We acknowledge, however, that the South Dakota Circuit Court Order has been 
automatically stayed with the fling of the South Dakota PUC'S notice of appeal to the Supreme 
Court of South ~ a k o t a . ~  We therefore place westem Wireless' petition for preemption of the 
South Dakota PUC Order in abeyance pending final resolution of this apped7 The Cormnission 

3 See Western Wireless perition. Comments cited herein are in response to this petition. See a h  The Filing by 
GCC Liceme Corporation/or DmesIgnarion as an Eligible, Telecommunications Cam-er, Finding of Facts and 
Conclusions of Ly Nonce of Entry of Order, Before the Public Utilities Commission of the State of South 
Dakota, TC98-146 @lay 19, 1999). 

4 
Filing by GCC License Corporationfir Designation an Eligible Telecornmunicationr Camamer, Findings of 

Fact, Conclusions o ~ L ~ w ,  and Order, Civ. 99-35 (SD Sixth Jud. Cir. March 22,2000) (South D&rn Circuit 
Coun Order) (concluding that the South Dakota PUC "erred a matter of law by determining that an applicmt 
for ETC designation must first be providing a universal service ofiering to every location in the requested 
designated service area prior to being designated an ETC"). 

5 
47 U.S.C. 9 15i(d) (emphasis added). 

6 
See South ilskots Codiiicd Laws j 15-3614-38. 

' South Dakora ?LC Nutic? oi.!pcd. 
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will make a determination at that time as to whethe: it is necessary to proceed consistent with the 
,guidance provided in this Deciaratory Ruling. 

LI. BACKGROUND 

A. The Act 

4. Section 254(e) provides that "only an eligible te~ecomrnunications carrier 
designated under section 214(e) s M  be eligible to receive specific Federal universal service 
support."s Section 214(e)(2) provides that "[a] State commission shaU upon its own motion or 
upon request designate a common canier that meets the requirements of [subsection 214(e)(l)] as 
an eligible telecommunications canier for a service area designated by the State commjssion." 

5. Section 2 14(e)(I) provides that: 

A common carrier designated as an ekj-ble teIecommuTlications carrier under 
[subsections 214(e)(2), (3, or (6)] shall be efigiile to receive universal service 
support in accordance with section 254 and SW throughout the service area for 
which the designation is received - 

(A) offer the services that are supported by Federa1 universal 
service support mec- under section 254(c), either using its 
own hcilities or a combination of its own facilities and resale of 
another carrier's services (inch- the services ofired by another 
eligible telecommunications came); and 

(B) advertise the availability of such services and the charges 
therefor using media of general distnb~tion.'~ 

6. Section 253 establishes the legal h e w d r k  for Commission preemption of a state 
statute, regulation, or legal requirement that prohibits or has the effect of prohibiting the 
competitive provision of telecommunications service. The Commission has interpreted and 
applied this standard on a number of occasions." Firsf the Commission must determine whether 

- - 

8 
47 U.S.C. $ 254(e). 

9 
47 U.S.C. 9 314(e)(2). 

I0 
47 U.S.C. 214(e)(l). 

I 1  See, e.g., .American Communications Senlices. inc.. .LfcI Telecommunications COT. Perilion for E.rpe=ired 
Dec!arnro~ Rulizg Preempting .Arkansas Telecornrnunicanbns Regulatory Reform dcr of 1997 Pur.slranI to 
Srcrions 251, 152, ~ n d  3 3  of rhe Comrnunications.4cl, amended, Memorandum Opinion and Order. cc 
Docket No. 97-!00, FCC 09-356 (rel. Dec. 23. 1999); Perition of Pittencn~fCommunicarions. Inc., jbr 
Declararor,~ R~r!in,o Regardi~zg Preemption ofthe Tern Public Utility Regulatory Act of l!WS. blemorandum 
Opinion and Order. File NO. WTBlPOL 96-2, 12 FCC Red 1735 (1997) qlftf CTJA V. FCC. 168 F.jd i 332 r D.C. 
Cir. 1099) ! P!rra~ci~fConrrnl~ni~riotu. [nc. 1; SiiVer Star Teir$rone Company, Inc.. Perrrioll ,J:-ep.~~,rir!ll 
(continued.. .:I 

3 
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the challenged law, replation, or requirement violates section 252(a). Specifically, the 
~o&sion examines whether the state pro6sion LLpmhbit[s] or ha[s] the effect of prohibitins 
the ability of any entity to provide any interstate or intnstate telecommunications service."'' 

7. If the Commission finds tbat the state requirement violates section 752(a), then it 
will determine whether it is nevertheless permissible Under section 253(b). The criteria set forth in 
section 253@) preserve the. states' ability to impose, on a competitively neu~ral basis and 
consistent with section 254, requirements necessary to preserve and advance universai s e r ~ i c e . ' ~  
The Commission has held that a state p r o m  must meet all three criteria - it must be 
"competitively neutral," "consisrent wirh Section 254," and "necessary to preserve and advance 
universal service" - to fall within the !'safe harbor" of section 253(b).I4 The Commission has 
preempted state re0dtions for failure to satis@ even one of the three criteria.'' If a requirement 
otherwise @ermissrble under section 253(a) does not satisfj section 252@), the Commission 
must preempt the enforcement of the requirement in accordance with section 253(d).I6 

B. Federal Preemption Authority 
-. 

8. The Supremacy Clause of the ~ o n s t - i ~ o n  empowers Congress to preempt state 
or local laws or regulations under certain spedied ~nditions-" As explained by the United 
States Supreme Court: 

Pre-eqtion occurs when Conpress, in enacting- a federal statute, 
expresses a clear intent to preempt state h, when there is outright or 
actual conflict between federal and state law, where compliance with both 
federal and state law is in effect physicdy bpossible, where there is 
implicit in federal law a barrier to state &ti09 where Congress has 
legislated comprehensively, thus occupying an entire field of regulation 

(Continued &om previous page) 
and Declurarory Ruling, Memorandum Opinion and Order, CCB Pol 97-1, 12 FCC Rcd 15639 (1997) (Silver 
Star) reconsideration denied, 13 FCC Rcd 16356 (1998) a f f d  RTCommunicatiom, Inc. v. FCC, 201 F.3d 1264 
(1 0' Cir. 2000). 

12 
47 U.S.C. 9 253(a). 

" 47 U.S.C. 5 253@). 

14 
Pittencneff Communications, Inc-, 13 FCC Rcd at 1752. p m  33. 

IS For exmpie. in Silver Star, the Commission prcrnpted a Wyoming statute for its failure to satisfy the 
"competitive neumlity" criterion. Silver Star. 12 FCC Rcd ar 1565860, pam. 42,45. 

16 47 U.S.C. 15j(d). ("if, after notice and an opportunity for public comment, the Commission determines that 
a State or local government has permined or imposed any statute, rcglarion, or legal requirement that violates 
subsection (a) or (31, the Commission shall preempt the enforcement ofsuch statute, regulation, or legal 
rcquircmr3t to the zxtcnt nece:say; to corrcc: such ':iohtion irr inc~nSistC3~~."). 
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and leaving no room for the States to supplement federal law, or where 
the state law stands as an obstacle to the accomplishment and execution 
of the full objectives of ~ o n g r e s s . ' ~  

It is weu established that "[plre-emption may result not 0n.b fiom action taken by Congress itself; 
a federal agency acting within the scope of its congessionalIy delegated authority may preempt 
state reagdations."'g 

IIL DISCUSSION 

A. Section 353(a) Analysis 

1. Background 

9. In order to determine whether a section 253(a) violation has occurred, we must 
consider whether the cited statute, regulation, or legdl requirement "may prohibit or have the 
effect of prol&itins the ability of any entity to provide any interstate or . intiasfate 
teleco&cations ~ervice.'~' We therefore examine whether the requirement that a carrier must 
be providing service throughout the service area prior to designation as an ETC "may prohiit or 
have the effect of prohibiting" carriers that are not incumbent LECs f?om providing 
teiecommunications service. 

2. Discussion 

10. We k d  that requiring a new entrant to provide service throughout a service area 
prior to designation as an ETC has the effect of p m h i i h g  the abhty of the nzw entrant to 
provide i n m a t e  or interstate te~ecommunications SCrV'ice, in violation of section 25j(a). 

11. Leml Requirement. As an initial matter, we find that the requirement that a new 
entrant must provide service throughout its service area as a prerequisite to desi-gation as an 
ETC under section 214(e) constitutes a state "legd requirement" under section 253(a). We have 
previously concluded that Congress intended the phrase, "[sltate or local statute or replation, or  
other State or local requirement" in section 253(a), to be interpreted broadly." The resolution of 

. . 

''. Id. at 368-39 (citations omitted). 

" Id. at 369: Fidelitv Federal Sov. And Loan dss'n v. De La C u m 4  458 US. 141, 153-54 (1982); City of 
York v. FCC. 486 U.S. 57. 64 (1988) ("[tlhe statutorily authorized redations of an agency will prc-empt m y  
state or local law that conrlicrs with such regulations or h s k i t e s  the p q o s e s  thereof'). 
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a carrier's request for designation as an ETC by a State commission is legally binding on the 
carrier and may prohiit the carrier fiom receiving federal universal service support. We h d  
therefore that any such requirement constitutes a "legal requirement" under section 25;(a). 

12. Prohibiting the Provision of Te~ecommuniwtions Service. We h d  that an 
interpretation of section 214(e) requiring c m k  to provide the supported services throughout 
the service area prior to designation as an ETC has the effect of prohi~iting the ability of 
prospective entrants &om providing ~elecommunications service." A new entrant faces a 
substantial bm:er to entry if the incumbent local exchange carrier (LEC) is receiving universal 
service support that is not available to the new entrant for serving customers in hi&-cost areas. 
We believe that requiring a prospective new entrant to provide service throughout a service area 
before receivjns ETC status has the effect of prohibiting competitive entry in those areas where 
universal service support is essential to the provision of affordable telecommunications service 
and is available to the incumbent LEC. Such a requirement would deprive co.aumers in hi&- = cost 
areas of the benefits of competition by insdating the incllrnbent LEC from competition. 

1 .  No competitor would ever reasonably be expected to enter a h i e s t  market and 
compete against an incumbent carrier that is receiving support without fitst kno- whether it is 
also eligible to receive such support." We believe that it is unreasonable to eqec t  an 
unsupported carder to enter a highiost market and provide a s e ~ c e  that its ampetitor &ady 
provides at a substantially supported price. Moreover, a new entrant cannot reasonably be 
expected to be able to make the substantial fkmcial i n v e i t ~ n t  required to provide the supported 
services in hiphast areas without some assurance that it will be e5gible for federal universal 
service suppon" In i c t ,  the carrier may be unable to secure £inancins or finalbe business plans 
due to uncertainty surrounding its designation as an ETC. 

14. In addition, we h d  such an interpretation of section 214(e)(l) to be con- to 
the meaning of that provision Section 214(e)(l) provides that a common carrier designated as an 
elig%le teiecommuniCationr carrier shall "offer" and advertise its se~vices.~ The language of the 

(Continued fiom prwious page) 
18 (kfinnesora Decfarutory Ruling). "We believe that interpreting the term 'legal requirement' broadly, best 
fulfi&i Conpress' desire to ensure that state. and localities do not thwart the development of cumpefition." Id. 

22 See, e.:., ALTS a r n e n t s  at 3-5; ATScT comments at 7-9; CTIA reply comments at 4; Mmnest>ta PUC 
comments at 2; PCm comments 4-5; Washington UTC reply comments at 3. 

14 Sde .b[innesota Ciilular Co~orarion 's Petition for Designarion US an Eligible Telecornrn~nicntion~ Carrier, 
Order Gnnting Preiiminary Approval and Requiring Further Filings, Docket No. P-5695/2vf-98-1~85 (act. 27, 
1 999'1 j,Uinnesora PL:C Order) at 7. 
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statute does not require the actual provision of service prior to d e ~ i ~ t i o n ' ~  We believe that this 
interpretation is consistent with the underlying congressional goal of promoting coqetition.and 
access to tetcommunications services in high-cost areas. In addition, this interpretation is 
consistent with the Commission's conclusion that a carrier must meet the secrion 214(e) criteria 
as a condition of its being designated an eliyble carrier "and then must provide the desinated 
services to customers pursuant to the t e r n  of section 214(e) in order to receive support."" 

1 .  Ln addition, we note that ETC designation only allows the carrizr to become 
eligible for federal universal service support. Support will be provided to the canier only upon 
the provision of the supported services to comers . "  We note that ETC designation prior to 
the provision of s e ~ c e  does not mean that a carrier will receive support without providing 
service.29 We also note that the state connnission may revoke a carrier's ETC designation if the 
carrier fails to comply with the ETC eligibility criteria. 

16. In addition, we believe the fkt that a carrier may already be providing service 
. within the state prior to designation is not conclusive of whether the carrier can reasonably be 

expected to provide service throughout the service are% particularly m high-cost ireas, prior to 
designation. While a requirement that a carrier be providing service throughout the service are3 
may not affect the provision of service in lower-cost areas, it is likely to have the effect of 
prohibiting the ability of carriers without eli@diQf for Support to provide service in high-cost 

30 areas. 

17. Gaps in Coverage. We h d  the requirement that a carrier provide service to  every 
potential customer throu&out 'the service area before receiving ETC designtion has the effect of 
prohibiting the provision of service m hi&-cost areas. As an ETC, the incumbent LEC is required 
to make service available to d c o m e r s  upon request, but the incumbent LEC may not have 
facilities to every possible consumer-." We believe the ETC requirements should be no diierent 

" Federal-State Joint Board on Universal Service, Repon and Order, CC Docket No. 96-45, 12 FCC Rcd 5876, 
8853, para. 137 (1997), as corrected by FederalState Joint Board on Universnl Service, Erratum, CC Docker 
No. 9645, FCC 97-157 (rel. June 4, 1997), a f d  iipafl. w ' d  in pa* m n d e d  in port sub nom. T i a s  O@ce 
of Public Utility C o m e 1  v. FCC, 183 F.3d 393 (5 Cir. 1999) cert. pnred. 120 S-Ct 2214 (US. June 5,2000) 
(No. 99-1244) (Universnl Sentice Order) (emphasis in original). 

2s 
Universal Service Order, 12 FCC Rcd 8853, para. 137. 

29 
Washington UTC reply comments at 4. 

20 ALTS comments at 4-5. 

" See ibfinnesoto puC Order at 11, concluding that, "[all1 carriers, but especially run1 carriers, have packers 
wirhin their study a r m  where they have no customers or fxiiities. If  development occnrs. :he? have to build out 
to the new customer or customers. Minnesota Czllular 2ppem to have the same buiid-out c a u a c i ~  as the 
(continued.. ..) - 

1 
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for carriers that are not incumbent LECs. A new entrant,'once dai-mted as an ETC, is required, 
as the incumbent is required, to extend its network to serve new customers upon reasonable 
request. We iind, therefore, that new entrants must be a k ~ e d  the same reasonable opportuniry to 
priovide stmice to requesting customers as the incumbent LEC, once designated 3 an ET~."  
Thus, we iind that a telecommunications carrier's inability to demonstrate that it can provide 
ubiquitous service at the time of its request for designation as an ETC should not preclude its 
designation as an ETC. 

IS. State Authority. Finally, although Congress granted to state commissions, under 
section 214(e)(2), the primary authority to make ETC designations, we do not azee  that this 
authority is without any limitation.33 While state c~rnmissionr; clearly have the authority to deny 
requests for ETC designation without running afoul of section 253, the denials must be based on 
the application of competitive1y neutral criteria that are not SO onerous as to effectively preclude a 
prospective entrant fiom providing senice. We believe that this is consistent with sections 
2 14(e), 253, and 254, as well as the decision of the United States Court of Appeals for the F 8 h  
Circuit in Texm Ofice of Public Utiliy C o u d  v. FCC.'"~ reiterate, however, that the gate 
commissions are primarily responsible for making ETC designations. Not& in this Declaratory 
Ruling is intended to undermine that responsibility. h hct, it is our expectation that the sidance 
provided in this Declaratory Ruling will enabie state commissions to move eqeditiously, in a pro- 
competitive manner, on many pending ETC designation requests. 

B. Section 253(b) Anaiysis 

1. Background 

19. Section 253@) preserves the state's authority to impose a requirement affecting 

(Continued from previous page) 
incumbents, and the potential need for build-out is no reason to deny ETC status." See afso North Dahta Order 
at para. 36, ciync]udin,o thar, $la] requirement to be providing the required universal servim to IOCI?~ ofa service 
area before receiving designation as an ETC could be so onerous as to prevent any other urrier from receiving 
the ETC desipnation in my service area and would require the Commission to rescind the ETC designation 
alrady given to North Dakota ILECs and Polar Teleom, Inc." 

33 See, e.,s, Coalition of -1 Telephone Companies comments at 12 (contending that state decisions under 
section 214(=) should not be reviewed under section 253); South Dakota PUC commenrs at 9 (contending that 
pre~mption may not be y t e d  because the South Dakota PUC exercised a power lawhily delegated to it by 
Congress in a manner consistent with federal law). 
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the provision of telecommunications services in certain c&tances.j5 Section 253(b) allows 
states to impose, on a competitively neutral basis and consistent with section 254: requirements 
necessary to preserve and advance universal service, protect the public safety and welfjre, ensure 
the continued quality of telecommunications service, and safeguard the rights of comumers.j6 
Section 253(d) requires that we preempt such requirements des s  we h d  that they meet each of 
the relevant crireria set forth in section 253b). The  omm mission has preempted state reguiations 
for f a i ~ e  to satisfy even one of the relevant criteria." 

2. Discussion 

20. We find that a requirement to provide the supported services throughout the 
service area prior to designation as an ETC does not fsll* the "safe harbor" provisions of 
section 25i(b). To the contrary, We find that this resuirement is not competitively neutral, 
consistent with section 254, or necessary to Preserve and advance universal service. We therefore 
find that a requirement that obligates new entrants to provide supported serviczs tIlrou&out the 
service area pior to desigation as an ETC is subject to our preemption authority under section. 
253(d). 

21. Competitive Neutralitv. We h d  that the re t@mt~nt  to provide service prior to 
designation as an ETC is not competinvely n e m d  We beEm this &ding is consistent with the 
Commission's determination in the Universal Service hb that "[c]ompetitive neutrality means 
that miversa1 service support mechanisms and rules neither m f i d y  advantage nor &advantaue ' 

one provider ova  another, and neither lmfaily nor disfavor one technology over another?8 
At the outset, we befieve that, to meet the c~qet i t ive  neutrality requirement in n o n - d  
telephone company s&vice areas, the procedure for designating carriers as ETCs should be 
hctionalIy equivalent for incumbents and new enhdnts?' AS discussed above, requiring the 
actual provision of supported services throu$out the service area prior to ETC designation 
unfairly skews the universal service support mecfianism in hvor of the incumbent LEC. As a 
practical matter, the carrier most likely to be providing the supported services throughout the 
requested designation area before ETC designation is the incumbent LEC.~' Without the 

35 17 U.S.C. $ 153(b). Section 253(c) sets forrh additional situations, which are'not present here, in which a 

state or local government requirement that inhibits entry may still be -table. 

36 47 U.S.C. $ 33@). 

j7  For cxarnple. in Silver Sfar, the Commission preempted a Wyoming statute for its failure to satisfy the 
"comperitive neurnlity" criterion. Siiver Star, 12 FCC Rcd at 1565860, paras. 42,45. 

38 
Universal Service Order, 12 FCC Rcd at 8801, p m  47. 
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ass-ce of eligoility for universal service hd ing ,  it is unlikely that any mn-incumbeat LEC 
will be able to make the necessary investments to provide service in hi&-cost areas. 

22. We are not persuaded that such a requirement is competitiveiy n e u a  merely 
because the requirement to provide service prior to ETC designation applies eqaally to both new 
entrants and incumbent LECS.~' We recently conc!uded that the proper inquiry is whether the 
effect of the legal requirement, rather than the method irq~osed, is coqetitiveiy neutra~.'~ ~s 
discussed above, we lind that the result of Such a requirement is to hvor i n d b e n t  LECs over 
new entrants. Uniike a new entrant, the incumbent LEC is already providing service and therefore 
bears no additional burden from a requirement that it provide service prior ta desiwtion as an 
ETC. We therefore find that requiring the provision of fllpported services throughout the service 
area prior to ETC designation has the effect of uniquely disadvantaging new enkrants in violation 
of section 2530) 's requirement of competitive IIeuQdity. 

23. Consistent with Section 254 and Necessary to Preserve and Ad-vance Universal 
Service. We .find that the requirement to.provide service prior to desi_gation as an ETC is not 
consistent with section 254 or "necessary to preserve and advance universal servi~e.'"~ TO the 
con-, we h d  that such a requirement has the effect of prohibiting the provision of service in 
high-cost areas. As discussed above, this requirement clearly has a disparate impact on new 
entrants, in violation of the competitive neutrality and nondiscriminatory principles embodied in 
section ~ 5 4 . ~  We believe that it is unreasonable to expea an unsupported carda to enter a hi!&- 
cost market and provide a service that its competitor already provides at a s u b t i a l I y  supported 
price. ~f new entrants are not provided with the same opportunity to receive universal service 
support as  the incumbent LEC, such carriers will be discouraged i?om providing serrice and 
competition in high-eost areaseu Consequently, under an interpretation of setion 214(e) that 
requires new entrants to provide service throughout the senrice area prior to desiption as an 

" South Dakota PUC comments at 10; South Dakota Independent Telephone Coalition at 31. 

42 Minnesota Declaratory Ruling at para. 51 (emphasis added). "We do not believe that Congress intended to 
protect the imposition of requirements that are not competitively neutral in their effecr on thetheory that the non- 
neutral requirwent was somehow imposed in a neutral manner. Moreover, we do not believe that this narrow 
interpretation is appropriate M u s e  it would undermine the primary purpose of seaion 253 -ensuring that n o  
state or lodity erect legal barriers to entry that would hs t ra te  the 1996 Ad's explicit goal ofopening d l  
telecomm~ications markets to competition." 

-13 47 U.S.C. g 253(b). 

44 Universal Service Order, 12 FCC Rcd at 8801, pan. 48 (''We agree with the Joint Board that an explicit 
recognition ofcompetitive neutrality in the collection and distribution of funds and determination of eligibility in 
universal service support mechanisms is consistent with coneressional intent and necessary to pronlote a pro- 
competitive, de-regulatory national policy fimelvork.")- 

45 The Commission recognized that, in order to promote competition md the availability ofaffordable access to 
telecommunic&ns service in high-cost areas, there must be a corn?etitively neutral support mech;mism for 
competitive entrants incumbent LECs. Universal Service Order, 12 FCC Rcd at 8932, pan. 737. 
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24. A new entrant can make a reasonable demonstration to the state conunission of its 
capability and commitment to provide universal service without the actual provision of the 
proposed service. There are several possible m%hods for doing so, including, but not limited to: 
(1) a description of the proposed service techno log^, as supported by appropriate submissions; (2) 
a demonstration of the extent to wbkb the carrier may otherwise be providing 
telecommunications services within the state;" (3) a description of the extent to which the carrier 
has entered into interconnection and resale a m e n t s ; '  or, (4) a sworn aiiidavit signed by a 
representative of the camer to ensure compliance with the obligation to offer and advertise the 
supported  service^."^ We caution that a d=nstration of the capability and commitment to 
'provide service must encompass sdmerhing more than a vague assertion of intent on the part of a 
carrier to provide service. The carrier m s t  m o ~ b i y  demonstrate to the state commission its 
ability and willingness to provide service upon designation. 

C. Federal Preemption Authority 

25. State re,o;ulatory provisions may be preempted when eaforcement of a state legal 
requirement conflicts with federal law or "$dS as an obstacle to the accomplishment and 
execution of the fidI purposes and objectives of ~ o n g e s s . " ~  Preemption may result not only from 
action taken by Congress, but also &om a federal agency acting within the scope of its 
congressionally delegated auth~riiy.~' 

26. ~n section 254, Congress codified the Commission's historical policy of promoting 
universal service to ensure that consumers in all regions of the nation have acczss .to 

- - 

4'5 
See 37 U.S.C. tj 753@). 

47 See ~Vorth Dakota Order at para 39. 

48 See Daliora Order at pan. 34. 

49 
Washington UTC reply comments at 5. 

5 1 Louisiana PSC, 476 US. 365-69, citing Fideliry Federal Savings and Loan .Ism. v. De la Cuesra. 153 G.S. 
141; Cupiral Ciries Cable. Inc. v. Crisp, 467 U.S. 691. 
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teieco-unications  service^.^^ Congress, recognizing that e.xisting universal service support 
mechanism were adopted in a monopoly environment, directed the Commission, in consultation 
with a federal-state Joint Board, to establish support mechanisms for the preservation and 
advancemeat of universal service in the competitive telecommunications environment that 
Congress en~isioned'~ Section 254(b) sets forth the underiymg principles on which Congress 
directed the Commission to base policies for the preservation and advancement of universal 
service. These principles include the promotion of access to telecommunications services in rural 
and hi&-cost areas of the nation.54 As noted above, consistent with the recommedation of the 
Joint Board, the Commission adopted the additional Mdmg principle of competitivtt neutrality.55 
In doing so, the Commission concluded that competitive neutrality will foster the development of 
competition and benefit certain providers, i n c h h g  WireIess carriers, that may have been 
excluded h m  participation in the existing universal service mec*56 Section 254(f) also 
provides that, "[a] State may adopt re@tions not inconsistent with the Commission's rules to 
preserve and advance universal service."" 

27. We £ind an interpretation of section 214(e)(l) that requires a new entrant to 
provide service throughout the service area prior to designation as an ETC to be fandamentally 
inconsistent with the universal service provisions in the 1996 Act. Specifically, we find such a 
requirement to be inconsistent with the meaning of section 214(e)(l), Congress' univwsd service 
objectives as outlined in section 254, and the Commission's policies and rules in implementing 
section 254. As discussed above, this approach essentially requires a new entrant to provide 
service throu~$out high-cost areas prior to its designation as an ETC. We find that such a 
requirement stands as an obstacle to the Commission's execution and accomplishment of the hll 
objectives of Congress m promoting competition and access to telecommunications services in 
high-cost areas." To the extent that a state's requirement under section 214(e)(l) that a new 
entrant provide service throughout the service area prior to designation as an ETC also involves 

52 
See gene* section 251. 

53 According to the Joint Explanatory Shternent, the purpose of the 1996 A a  is " to provide for a 1x0- 
competitive, de-regulatory national policy framework desiged to accelerate npidly private stxtor dqloyment of 
advanced telecommuniutions and information technologies and services to all Americans by opening all 
telecommuni&ons markets to competition . . . ." Joint Explanatory Statement ofthe Committee nfConference, 
H.R Conf Rep. No. 458, 104' Cong., 2d Srss. at 1 13 (Joint ~ ~ p l a n a t 0 I y  Statement). 

54 
See 47 U.S.C. 254@)(3). 

55 
Universal Service Order, 12 FCC. Rcd st 8801 -SS03, paras. 47-5 1. 

56 
~niversol Stirvice Order, I? FCC Rcd at 8802, para. 49. 

57 47 U.S.C. $ 25qf).  

53 
See Joint Explanatory 5tarem:nt 3t 1 lZ. 
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matters properly within the state's intrastate jurisdiction under section 2(b) of the ~ c t , ~ '  such 
matters that are inseparable kom the federal interest in promoth universal service in section 254 
remain subject to federal preemption." 

25. Section 214. We h d  that the requirement that a carrier provide service 
throu$out the service area prior to its d e s i ~ t i o n  as an ETC conflicts with the meaning and 
intent of section 214(e)(I). Section 2 l4(e)( 1) provides that a common carrier designated as an 
eliglle telecommunications carrier s h d  "offer" ad advertise its s e ~ c e s . ~ '  The statute does not 
require a c&er to provide service prior to desiwtion. As discussed above, we have concluded 
that a carrier cannot reasonably be expected to enter a high-cost market prior to its designation as 
an ETC and provide service in competirion with an incumbent carrier that is receiving support. 
We believe that such an interpretation of section 214(e) directly conflicts with the meaning of 
section 214(e)(l) and Conoress' intent to promote competition and access to telecommunications 
service in highost areas. 

63 

29. . While Congress has given the state ~0muJksions the primary responsibility under . 
section 214(e) to designate carriers as ETCs for ufiixrsai service support, we do not believe that 
Congress &end& for the state commissions to have unlimited discretion in formulating elig>i&y 
requirements. Although Congress reco_enized that state commissions are unipely suited to make 
ETC determinations, we do not believe that Conpress imnded to grant to the states the authority 
to adopt eQbility requirements that have the effect of proh%itk the provision of service in hi&- 
cost areas by non-incumbent ca r~ ie r s .~  TO do so effectively undermines congressional intent in 
adopting the universal service provisions of section 254. 

30. Section 254. Consistent with the guidance provided above, we find a requirement 
that a carrier provide service prior to d e s i ~ t i o n  as an ETC inconsistent with the underlying 
principles and intent of section 254. Spec@ally, Section 254 requires the Commission to base 
policies f ir  the advancement and preservation of universal service on principles that include 
promoting access to telecommunications services in high-cost and rural areas of the 
Because section 25S(e) provides that only a canier designated as an ETC under section 214(e) 
may be eligible to receive federal universal service fllpport, an inkqxeiation of section 214(e) 
requiring carriers to provide service throu$out the service area prior to designation as an ETC 

59 
47 U.S.C. j IS?@). 

6 1 
47 U.S.C. 3 214(e)(l). 
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stands as an obstacle to the accomplishment of the congressional objectives outlined in section 
254.65 ~f new entrants are effectively precluded 5om universal service suppon e&ibiliry due to 
onerous eligibility criteria, the statutory goals of preserving and advancing universal service in 
high-cost areas are si-dcantly undermined 

3 1. Ln addition, such a requirement c o ~ c t s  with the Commission's imerpretation of 
section 254, specifically the principle of competitive neutrality adopted by the Commission in the 
Universal Senice in the Universal 5'-ce Order, the Commissiou stated that, 
"competitive neutrality in the collection and distribution of h d s  and determination of eligibiliry 
in universal service support mechanisms is consistent with congressional intent and necessary to 
promote a pro-competitive, de-reguiato~ national policy framework"67 As discussed above, a 
requirement to provide service throu&out the service area prior to designation as an ETC 
violates the competitive neutrality principle by unfairly skewing the provision of universal service 
support in favor of the incumbent LEC. As stated in the Universal Service Order, "competitive 
neutrality will promote emerging tecfinologies that, over time, may provide competitive 
altemtives in rural, insular, and high cost vea~ .and thereby benefit it 
Requiring new entrants to provide service throu&out the service area prior to ETC designation 
discourages LLemer,.ing technoIogies" fiom entering hi&-cost areas. In addition, we note that 
section 254(f) provides that, "fa] State may adopt reguhtions not inconsistent with the 
Commission's rules to preserve and advance universal For the reasons discussed 
extensively above, we k d  an interpretation of section 214(e) requiring the provision of service 
throughout the service area prior to designation as an ETC to be inconsisrent with the 
Commission's universal service policies and rules. 

65 47 U.S.C. $2W(e). 

66 Universal Service Order, 12 FCC Rcd at 8801, p m  47. 

67 
Universal Service Order, 12 FCC Rcd at 8801-02, para. 48 (emphasis added). 

68 Universal Service Order, 12 FCC Rcd at 8803, p m  50. 

69 47 U.S.C. 8 251(f). 
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rv. ORDERING CLAUSES 

32. Accordingly, IT IS ORDERED that pursuant to sections rE(i), 253, and 254 of the 
Communications ~ c t  of 1934, as amended, 47 U.S.C. $4 154(i), 253, and 254, and section 1.2 of 
the Commission's rules, 47 C.F.R. $ 1.2, 2nd Article VI of the U.S. Consrirution,' that this 
Declaratory Ruling IS ADOPTED. 

33. IT IS FURTHER ORDERED that Western Wireless' Petition for Preemption of 
an Order of the South Dakota Public Utilities cmmksion shall be placed in abeyance pending 
resolution of the appeal. 

FEDERAL COMMUNICATIONS COMMlSSION 

Maglie Roman Salas 
Secretary 
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DISSENTING STATEVENT OF 
COMMISSIONER HAROLD FURCHTGOn-ROTH 

Re: Fedmi-S~ate Board on Universal Smite, warern Wirelm Corporation Petition for 
Preemption of an Order of the South Dakota Public Utilities Commksion, Declaratory Ruling, 
CC Docket No. 96-15 

I dissent from today's Declaratory Rhg. It is not necessary for the Commission to issue 
this advisory statement, and its ruling is inconsistent wirh section 253's plain mandate and with 
past Commission precedent interpreting that provision. Indeed, the Commission rests its secrion 
253 analysis upon a factual predicate that does not edst Moreover, the Sourh Dakota PUC has 
permissibly interpreted section 214(e)(l), and it is inappropriate for the Commission to override the 
PUCYs &amination 

This &clantory Ruling IS UnneesSq .  TO bepl With, there is no n e d  for the 
Commission to issue an advisory statement concsning the South Dakota Public Utilities 
Commission's decision. A South Dakota hid Court 9 vacated the PUC7s order, and an appeal is 
currently pendins in the South Dakota Supreme Court There is no reason to think that the state 
supreme court will not appropriately resolve the issue Further, contrary to the Commission's 
assertions,' this order will be of no assistance to other state commissions. No other state 
commissions have interpreted section 214 in the way that the South Dakota PUC ha.. done, nor 
have other state commissions indicated that they p h i  to adopt the South Dakota PUC's 
interpretation of section 214. There is therefore no KEXI for the Cormnission to offer ",@iance" 
on this issue 

The Commission Has Improperiy Applid fkdon 253. Not only is the Commission's 
ruling unnecessary, but also its preanption analysis is hulty. Oddly, although the Cornmission 
claims that tfie purpose of this order is to "provide ,&dance to remove unceminty and terminate 
controversy regrding whether section 214(e)(l) . . . requires a common carrier to provide 
supported services ttroughout a service area prior to being desi-gated an eligible 
teleco-~mi&o& carrier," it devotes the buIk of its discussion tq preemption under sccrion 2 53. 

' See Federalaare Board on Universaf Service, Yestern FYireiess Corporarion Peri~ionfb Preemption 
of an Order of the South Dakota Public Utilities commission. Dedamtory Ruling, CC Docket No. 96- 
45, at q 3 @ereinafter "Declararory Ruling"); Filing b . ~  GCC License Corporarion for Desipurion 
an EIi@bIe Telecommunic~tions Carrier, Findings of Fact. Conclusions of Law, 2nd Order, Cjv. 99-23 j 
(S.D. Sixth Jud. Cir. Mach 22, '000). 

' See DecIara~ory Ruling at 7 1. 

I Declaratory Ruling at 7 1.  
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[with secdons 253(a) and (b]]." In view of this statutory directive, it is inappropriate for the 
Comniission to issue any advisory statement regarding section 253. Quite simply, how can it be 
''necessa&' for the Commission to act to correct a violation of sections 253(a) or (b) where, as 
here, a c o k  has vacated the state PUC's order, and no state requirement even ecisrs? 

Even assuming that the South Dakota PUC's order presented an issue that could 
appropriately be addressed under section 253, the Cormnission's application of that provision to 
South Dakota's requirement is inconsistent with the statute's plain language. Section 253(a) 
proscribes only those state requirements that "may prohibit or have the efleci of prohibiting the 
ability of arry entity to provide any interstate or intrastate tekcommunications service." It is 
impossldIe to understand how failing to assign a new d e r  eligible tekcommunications c ~ e r  
starus could "prohibited" or had the "effect of prohiitin$' it from providins service in South 
Dakota. The Declaratory Ruling asserts that "[a] new entrant faces a substantial barrier to entry if 
the incumbent 10~11 exchange carrier (LEC) is receiving universal service support that is not 
available to the new entrant for serving customers in higkost areas." Amazingly, however, the 
order laves out the fact that in the non-rural areas of South Dakota, the mincumbent does not 
receive federal universal support for any of the n o m u d  h e s  it serves. In other words - and 
contrary to the linchpin of the Commission's reasoning bere - designation as an ETC confers no 
benefit at aU upon the non-nzral incumbent carrier that has received that status, and there is no 
facrual basis for conciuding that another carrier's lack of ETC status could have the effect of 
prohibi@ that carrier from offering service. 

To be sure, incumbent d e n  that serve d areas in South Dakota do receive some 
federal ImivmaI service support But whether to deignate more than one canier as an ETC in 
these ruxai areas lies entirely within the South Dakota PUC's discretion, and I do not understand 
the majo&y to question that principle, which is dictated by the 1996 Act and our A 
state commission remains fie to decline to grant an applic;mt ETC status for nnal areas, based on 
public interest considerations, and this order can have no effect on its evercise of that &cretion. 

4 See 47 U.S.C. 4 253(a) (emphasis added). 

5 
Declnmuron, Ruling at 'j 12. 

6 See 47 U.S.C. $213(e)(7) ("Upon request and consistent with the public interest, convenience, and 
necessity, the Shte commission m v ,  in the case of an areas served by a run1 telephone company. . . 
designate more than one common carrier as an eligible te!ecommuniations carrier for a service area 
designated by the Stale commission, so long s e x n  additional requesting c a m n  meas  the 
requircmrnrs of [g 3 l.J(e)( 1 I].") (emphasis added); F~.deralStare Joint Board On Uni~ersai Sc.rvice, 17 
FCC Red S776 [: !35] ! 1997) ("[qhe discretion afforded a sate commission under section 214(e)(7,) is 
the c i i ~ c : ~ : i ~ ~  to dcciine :o dcsignare more than one eligii~le a m e r  in an area that is served by a rural 
teirphonc company: in iontext thc snte ccmrnission must determine whethe: the designation of an 
a&Jrion;?i i.ii$jic .::r;ic: is in :hc 3ublic interest."). 
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Commission has indicated that section 253 prezmption k appropriate only if a stare requirement is 
so burdensome it effecdvely precludes a provider from providing service, 'and ir previously has 
rehsed to preempt state requirements that fall short of that standard7 

7 See, q., l7z Pention of [fie State of M i m o t a f o r  a Declaratory Ruling Regarding the EjfEcr of 
Secrion 253 on an Agreement to 1 . 1 1  Fiber Optic lV7zolesale Transport Ca-variry in Stare FrzewUy 
Righ~r-of-Way, Memorandm Opinion and Order, CC Docket No. 98-1,322 (rel. Dec. 3, 1 9 ~ )  
(herein* ",Uinnesota Declararory Ruling? 

S 
Declaroroiy Ruling at 7 7. 

9 
See Pinencnefi 13 FCC Rcd 1735 [I 21. 

10 
See id. at 1751-1752.3 22. 

I I 
See Declararory Ruling at f 23. 

I?. See Minnesota Declaraton, Ruling, mpra note 7 1, at 1 6.1.. 

I' See id. at 17 1 Sr 19. 

14 
See id. at 11 21-36. 
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Peririon for Preemption Pursuant to Secrion 33," a state requirement had thc effect of 
completely preventing independent payphone p r o v i k  , ~ m . m t e r i n g  the payphone market, in 
direcr conrnvenrion of section 276 of the 1996 Act, Consistent with secrion Xj(a),  the 
Commission preempted the requirement. 

The South Dakota PUC, by contrast, has not accorded preferential treatment to any 
carrier. Rather, it has simply directed that a cmk that wishes to be desi-gated an eligible 
telecommu&dions carrier under secrion 2 14 show that fr currently provides service in the areas in 
which it seeks ETC status. Even if ETC status conferred some beneiis on a carrier (which it . 

ciearly does not), I do not understand how a g d y  appfiable rule such as this one could 
"prohi~it" or have the "effect of prohibiting" the abiIity of a carrier to provide telecommunications 
servica within the meaning of section 253. 

The South Dakota PUC's C o ~ s t r u d ~ I I  of S d 0 n  214(e) Is Permissible. The South 
Dakota PUC, in ruling that a carrier may not receive ETC desi-enation unless it currently provides 
service throughout the service area, has permissibly c-omrtd  section 214(e)(l). That provision 
states that a common carrier desi-mted as an eligible tdecommunications carrier "shall, 
throughout the service area for which the designation is received . . . offer the services that are 
supported by Federal universal service support under section 254(c).I7 The verbs 
"shall" and "offer" are used the present tense, and the South Dakota PUC reasonably conc~uded 
that these terms mean that a carrier ~ I I I S ~  prmntly off= its service throughout the service a r a  
before it may be designated an ETC and m y  not medy idend to offer that service at some point 
in the future. Although other state commissions I@@ interpret section 214(e)(l) differady, the 
South Dakota PUC's interpreiation of that provision is c1eariy p-sible. 

Indeed, in order to ovenide the South Dakota PUC's determination and reach the outcome 
it prefers, the Commission must manui%cture a far stmined definition of the term Yo 
"To offer," the Commission reasons, has nothing to do with whether an enrity actually provides 
s e ~ c e  or is immediately, capable of providing that service upon 'a cllstomer's rwuesr. The 
Coxnission stretches the statute's language past breakins point. If Congess had intended for 
carriers to be eligile telecommunications carriers based S ~ I Y  on a readiness to provide service, it 
could easily have said so. And the Cormnission's construction of section 214(e)(l) effectivelv 
reads out of the Act one of the provision's chief ffsuirements. If urriers may quaw for ETC 
status based merely on their "radiness" to make service available, section 214(e)(!) becomes 
nothing more than a self-certification provision, a resuit that is plainiy at odds wirh the statute's 
intent. It is demmtary that a construction that h a r d  a Stahrtory provision superfluous must be 
avoided, and the Commission has ignored that principle here- 

15 
11 FCC Rcd 19713 (1996) (hereinafter "New England Pdlic Communicarions"). 

16 
See 'Vew England Pziblic Communica!ions, 1 1 FCC Rcd at 19716- 19727 [fin 27-30]. 

I8 See. e.g, Kawauhau v. Geiger, 572 U.S. 57,62 1 IS  97-1. 977 i 15'98); Li~irerl Stares v. .llsnusc,ie. 
348 U.S. 525, 538-529, 75 S.Ct. 513, 519-520 (1955). 
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Because the Commission's decision is unnecessary, inconsistent wirh sections 755, and 
improperly overrides the South Dakota Put's application of section 214(e), I dissmt from this 
Declaratory Ruling. 
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